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NATIONAL LEGAL SERVICES AUTHORITY

NATIONAL LEGAL SERVICES AUTHORITY (LEGAL
SERVICES TO THE MENTALLY ILL PERSONS AND PERSONS
WITH MENTAL DISABILITIES) SCHEME, 2010

[Adopted in the Meeting of the Central Authority of NALSA held on 8.12.2010 at Supreme Court of India]

Persons with disability, especially those suffering from mental
illness and other barriers like mental retardation do not get
proper attention from the authorities in the matter of access to
justice. The result is that they are sidelined and are viewed only
from the prism of the paternalistic “social welfare” which looks
upon them as merely as persons who are in need of special
protection by the State and the society. India being a signatory
to the UN Convention on the Rights of Persons with Disabilities
(CRPD) 2008 and since our country has ratified the Convention,
it is obligatory for our legal system to ensure the human rights
and fundamental freedoms of persons with disability (including
mentally ill persons and persons with mental disabilities) are
enjoyed on equal basis with others and to ensure that they get
equal recognition before the law and equal protection of the
law. The Convention further requires to ensure effective access
to justice for persons with disabilities on an equal basis with
others. In other words, the Convention has the philosophical
underpinnings with a right based and inclusive approach and it
treats persons with disabilities as those to be accepted as

persons living in the inherent diversity in society.




In this background, the following guidelines are issued for the

legal services institutions (State Legal Services Authorities,

District Legal Services Authorities, Taluk Legal Services

Committees, High Court Legal Services Committees, Supreme

Court Legal Services Committee) to be followed while they deal

with legal services to the mentally ill and persons with mental
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disabilities: -
PART - 1: MATTERS TO BE CONSIDERED WHILE
RENDERING LEGAL SERVICES TO
MENTALLY ILL PERSONS:
(1) Mental illness is curable - The Legal Services

Institutions shall keep in mind the fact that mental

illness is curable on proper medication and care.

Mentally ill persons are entitled to all human
rights and fundamental freedoms - While dealing
with mentally ill persons for rendering legal services it
shall be the prime concern of the legal services
institutions to promote, protect and ensure the full and
equal enjoyment of human rights and fundamental

freedoms of the mentally ill persons.

Respect for the inherent dignity of mentally ill
persons - The legal services institutions shall promote
respect for the inherent dignity, individual autonomy

including independence of mentally ill persons.
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Non-discrimination - The legal services institutions
shall not discriminate mentally ill persons merely
because of his state of mental health. It shall be
always borne in mind that they are entitled to be
treated without any discrimination, on equal basis with
others and are entitled to equal protection and equal

benefit of the law.

Reasonable accommodation - The legal services
institutions shall ensure that the mentally ill persons are
afforded situations with appropriate modification and
adjustments, where needed in a particular case, to
ensure that they enjoy on an equal basis with others all
human rights and fundamental freedoms (see Article -2
of CRPD).

The right of mentally ill persons to get treatment
- Right to treatment and to get proper health care,
emanating from Article 21 of the Constitution of India is
equally applicable to all mentally ill persons. Mentally ill
persons deprived of treatment either due to illegal
confinement or superstition or lack of means shall be
ensured to get treatment facilities available in the
psychiatric hospitals or psychiatric nursing homes. The
provisions in chapter IV of the Mental Health Act, 1987

may be invoked in appropriate cases.
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Informed consent for treatment - Legal services
institutions shall ensure that when a person is subjected
to treatment for mental illness, his / her informed
consent has been obtained. If any person is incapable
of giving such consent, the informed consent of his /
her relatives or friend and if no relative or friend or if
there is no relative or friend the satisfaction of the court
under Part II Chapter V of Mental Health Act, 1987 shall

be ensured.

Legal services during the proceedings for
Reception Orders - It shall be the duty of the legal
services institutions to depute its retainer lawyer to the
court which deals with every application for a reception
orders under Part III of Chapter IV of the Mental Health
Act, 1987. The Legal Services Authorities may request
the Magistrates who deals with such application that the
Legal Services Institution having jurisdiction in that
area is given notice in all cases, for protecting the
interest of the mentally ill persons in relation to whom

an application for reception order is made.

The retainer lawyer shall gather the details of the
circumstances and shall liaise with the relatives of the
alleged mentally ill persons, Doctors in the psychiatric
hospitals or psychiatric nursing homes or any other
competent person to ensure that the condition of the
person against whom the application for reception order

has been made warrants such an order from the Court.
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Privacy and dignity of mentally ill persons -
Mentally ill persons are entitled to right to privacy and
dignity emanating from the right to life under Article 21
of the Constitution of India. The legal services
institutions shall always uphold and ensure the privacy
and dignity of mentally ill persons during the spell of
their illness. This shall be especially observed in the
case of women who are mentally ill and incapable of

taking care of themselves.

Protection of the other fundamental rights of the
mentally ill persons - Legal Services Institutions
while dealing with mentally ill persons shall ensure that
because of his / her being mentally ill his / her human

rights and fundamental rights are not violated.

Humane living conditions in the mental hospitals
and other places where mentally ill persons are
confined - The legal services institutions shall in
consultation with the State Authority for Mental Health
organize visits to psychiatric hospitals or psychiatric
nursing homes and other places where mentally ill are
confined to ensure that there is humane living condition
at such places. The legal services institutions shall take
up the matter with the State Mental Health Authority
and the State Government in cases of lack of humane

living conditions.
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Legal services to the mentally ill persons confined
in psychiatric hospitals or psychiatric nursing
homes - The Legal Services Institutions shall organize
frequent visits to psychiatric hospitals or psychiatric
nursing homes and other places where the mentally ill
persons are confined and shall gather information about
the existence of any legal problems for any mentally ill
persons which he / she cannot deal with on account of
mental illness. The information so gathered shall be
utilized by the legal services institutions for providing
legal aid to such mentally ill persons for protection of
his / her rights. For gathering such information, the
visitors from legal services institutions shall interview
the mentally ill persons, hospital authorities and the

relatives / friend, if any, of the mentally ill persons.

Legal services in case of forced admission into the
psychiatric hospitals or psychiatric nursing homes -
Legal services institutions shall attempt to gather
information during its visits to the psychiatric hospitals
or psychiatric nursing homes as to whether any of the
persons admitted there are victims of forced admission
or not. In such cases, legal services shall be given to
such persons for their release from the psychiatric

hospitals or psychiatric nursing homes.




(14)

(15)

Legal Services Institutions to follow up the
condition of the mentally ill persons against
whom a Reception Order has been passed - The
Legal Services Institutions having local jurisdiction shall
keep a list of the mentally ill persons against whom
reception orders have been passed by the Court under
Part III of Chapter IV of Mental Health Act, 1987 and
shall monitor the progress of treatment of the mentally
ill persons in the psychiatric hospitals or psychiatric
nursing homes where the mentally ill persons is

detained as per the reception order.

The legal services institutions shall bring to the notice of
the Magistrate concerned about any cured mentally
person remaining in the psychiatric hospitals or
psychiatric nursing homes where such mentally ill

person has been sent as per the reception order.

Legal services during inquisition proceedings -
Where an alleged mentally ill person is possessed of
property and if no persons mentioned in Clauses (a) to
(d) of Sub-section (1) of Section 50 of Mental Health
Act is coming forward with an application for holding
judicial inquisition under Chapter VI of Mental Health
Act, the legal services institutions in consultation with
District Legal Services Authorities concerned shall take
appropriate steps for initiating judicial inquisition

regarding the mental condition of the alleged mentally
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il persons, custody of his / her person and

management of his / her property.

For this purpose the Legal Services Institutions may
contact any of the aforesaid persons referred to in
Clauses (a) to (d) of Sub-section (1) of Section 50 of
Mental Health Act, 1987 in writing and may also take up

the matter with the Advocate General of the State.

Legal services institutions to step in when there is
attempt to misappropriation of property of
mentally ill persons - On getting information about
the misappropriation or fraudulent dealing with the
properties of mentally ill persons by any person, the
legal services institutions in consultation with the
District Legal Services Authority concerned shall invoke
the provision in Chapter VI of the Mental Health Act,
1987.

Legal Services for non-criminal mentally ill
persons confined in jails - Legal services institutions
through the panel lawyers deputed for jail visits or
otherwise shall attempt to identify whether any non-
criminal mentally person is detained in any of the
prisons. If any such person is found, necessary legal
aid may be given to such mentally ill person for
transferring them to the psychiatric hospitals or

psychiatric nursing homes for treatment as per law.
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Legal services for making available the benefits of
Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act,
1995 - The definition of ‘disabled” under Section 2 of
Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act, 1995
includes mentally ill persons. Therefore, the legal
services institutions shall provide legal services to
mentally ill persons for availing of the benefits under

the PWD Act, 1995 in appropriate cases.

Legal aid to mentally ill persons under Section 91
of Mental Health Act, 1987 - Legal services
institutions can play a effective role in the situation
mentioned in Section 91 of Mental Health Act, 1987
provided that the mentally ill person is in custody in a
psychiatric hospital or psychiatric nursing home,
irrespective of his / her proof of means. However, in all
cases under Section 91 where the mentally ill person
has no sufficient means to engage a legal practitioner,
the legal services institutions shall provide legal

services to such mentally ill persons.

Legal awareness programmes and public
advocacy relating to mental iliness and the rights
of mentally ill persons - The legal services

institutions shall organize awareness programmes
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especially in rural areas, to educate people that mental
illness is curable and the need for equal treatment of
mentally ill with other persons in the society. Such
awareness camps may be organized for the cured
mentally ill persons and also for the relatives of the
mentally ill persons in a particular locality to educate
them about the aforesaid the matters for changing the
mind set of the society towards mentally ill persons. In
such special legal awareness camps the presence of
psychiatrists, lawyers and social workers can help the
participants to clear their doubts and misconception
about mental illness. The lawyer in such camps may
educate on the property and other legal rights and the
other provisions of law relating to the mentally ill

persons.

Special legal awareness programmes for
sensitizing Judicial officers and panel lawyers -
The State Legal Services Authority / District Legal
Services Authority may organize training programmes
in association with Judicial Academy to sensitize the
judicial officers about the socio-legal problems faced by
the mentally ill persons, their parents, relatives and
family members. Similar programmes may be
organized with the help of the bar associations to
sensitize the panel lawyers and the other members of

the legal profession.
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Setting up of legal aid clinics for dealing with the
problems of mentally ill persons - The District Legal
Services Authorities may set up special legal aid clinics
in association with the psychiatric hospitals or
psychiatric nursing homes to sensitize the family
members of the persons with mental disabilities and for
discussing the issues relating to inheritance,
guardianship, family pension benefits, properties
belonging to the mentally ill persons and to take steps
for institutional care for destitute and wandering

mentally ill persons.

Organizing rehabilitation measures for the cured
mentally ill persons - The legal services institutions
in consultation with District Legal Services Authorities
and the State Legal Services Authorities shall assist the
persons cured of mental illness for their rehabilitation.
For this purpose, the Legal Services Authorities may
liaise with the Social Welfare Department. The District
Legal Services Authority / State Legal Services
Authority shall make frequent visits to the places where
such rehabilitated persons are accommodated to ensure
that they are given proper shelter with humane
conditions, proper food, continued medication and

vocational training.

Co-operation with the NGOs and Volunteer Social

Organizations - The legal services institutions shall




co-ordinate with NGOs and other volunteer social
organizations for dealing with the issues relating to

mentally ill persons.

(25) Observance of the World Mental Health Day on
10™ October every year - All legal services
institutions may organize programmes on 10" October
every year for observing it as the World Mental Health
Day. The programmes shall focus on creating
awareness about the mental illness, promoting mental
health advocacy and spreading the message that the
mentally ill persons are entitled to human rights and
other legal rights, as persons living in the inherent
diversity in the society and as persons before the law

on an equal basis with others in all aspects of life.

PART - II
MATTERS TO BE CONSIDERED WHILE RENDERING

LEGAL SERVICES TO MENTALLY RETARDED

PERSONS:

(1) Mentally retarded persons are not mentally ill
persons — There is a confusion even amongst the legal
community that mentally retarded people are mentally
ill.  Mentally ill persons are suffering from mental
disabilities due to developmental disorders. Mental
retardation of permanent nature is not curable. They
are, therefore, treated as persons with disabilities under
Section 2 of the Persons with Disabilities (Equal

Opportunities,  Protection of Rights and Full
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Participation) Act, 1995 (PWD Act). The statutory
provisions for the welfare of mentally retarded persons
are (i) PWD Act, 1995 and; (ii) National Trust Act,
1999. They also come under the purview of the UN
Convention on the Rights of Persons with Disabilities
(CRPD), 2008.

Legal services to mentally retarded persons (MRs) -
The legal services institutions shall get in touch with the
Social Welfare Department of the State Government
and find out the different beneficial schemes for the
MRs. Indian Railways and some State Governments
have schemes for travel facility for MRs. The Income-
Tax Act also gives some benefits to the parents of MRs.
The legal services institutions shall attempt to make
available the benefits under various schemes to the MRs

and their family members.

Legal services for ensuring the health care of MRs -
MRs like any other citizens are entitled to right to health

services as a part of the fundamental rights.

Legal services for ensuring the fundamental rights
of MRs - The legal services institutions shall provide
assistance to the MRs for protecting their fundamental

rights, equality and equal treatment.
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Right to education - The policy in CRPD is an
inclusive policy providing respect for MRs, evolving
capacity of MRs, for preserving their identity, respect
their inherent dignity and individual autonomy. The
Convention envisages the right of MRs to get education
on the basis of equal opportunity and for the
development of their mental, physical abilities and
creativity to their fullest potential. Therefore, the Legal
Services Institutions shall always attempt to safeguard
the above mentioned rights of MRs whenever they are

found to be deprived of such rights.

Legal services for the benefits under PWD Act,
1995 - Legal services institutions shall assist the MRs
for obtaining benefits under the PWD Act, 1995.

Prevention of exploitation and abuse of MRs — MRs
are one of the vulnerable groups likely to be exploited.
Female MRs are the most vulnerable of the group.
Therefore, the legal services institutions shall come to
the assistance of MRs in preventing their exploitation
including sexual abuse and also for taking legal action

against the abusers and exploiters.

Legal services for MRs for owing and inheriting

properties and to have financial rights - Legal
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services institutions shall come to the help of MRs in
protecting the rights of inheritance, owing properties

and enjoying financial rights.

Appointment of guardians under the National
Trust Act, 1999 - Loss of both parents often leads to
a situation that the MRs become orphans. Therefore,
appointment of guardian as contemplated under
National Trust Act, 1999 is of great importance. Legal
services institutions shall come to the assistance of MRs

in the matter of appointment of guardian.

Need for setting up of a supported network - The
legal services institutions with the help of the Social
Welfare Department of the State Government, NGOs,
charitable trust, relatives of the MRs and social workers
shall encourage to set up a supported network at the
local level for the welfare of MRs. The supported
network in each locality shall take care of the MRs to
ensure that the MRs are not becoming destitutes and
their food, health and other essential needs are taken

care of uninterruptedly.

Creating awareness campaigns amongst the other
school children - It is important that the normal

children are made aware of the fact that MRs and other
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persons with disabilities are also equally entitled to the
rights provided by the laws and the protection of laws
like any other persons. Therefore, the Legal Services
Authorities shall on the World Disability Day organize
special awareness programmes in the primary schools
to create awareness amongst the young children to
change their mindset towards MRs. Video films, charts,
picture, skits and thematic presentations can be used in

such programmes.

Awareness camps for educating the family
members of MRs - The legal services institutions in
association with the schools in their locality shall
organize awareness camps for the family members of
MRs. Services of specialists in counseling, psychiatric,
psychological, social work and lawyers also can be
made use of in their programmes. Siblings of MRs also

may be included in such programmes.

Awareness programmes for the general public -
Awareness programmes may be conducted for the
general public to educate the public that MRs and other
disabled persons also have the rights on par with the

other normal persons.




(14) Sensitization Programme for Judicial Officers and
Lawyers - Special sensitization programmes can be
organized with the assistance of Judicial Academy and
bar associations for sensitizing judicial officers and

lawyers about the MRs and their rights.
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